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JUDGMENT 

1.  On 28th March, 2012, the In-charge of Borsola Police Out Post under 

Dhekiajuli Police Station received an FIR (First Information Report) from one 

Cheniram Nath, wherein it was alleged, inter alia, that on 27-03-2012 at about 10 

p.m. (at night), his daughter Dipamoni Nath, aged about 16 years, was missing and 

he suspected that accused Pankaj Koch has kidnapped his daughter.   

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     392 OF 2012 

(Under Section 366 of the Indian Penal 
Code arising out of G.R. Case No.754 of 
2012) 
Committed by Smt. M. Dekadoloi, 
Judicial Magistrate 1st Class, Sonitpur, 
Tezpur. 

 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Sri Pankaj Saikia @ Koch 
Son of Sri Kinaram Saikia, 
Village – Nij Borsola, 
Police Station – Dhekiajuli 
Dist:- Sonitpur, Assam 

Date of framing Charge :- 04/02/2014 

Date of Recording Evidence :- 15/05/2013,07/11/2013, 
24/02/2014,22/05/2014,30/07/2014 
15/09/2014 &19/11/2014. 
 

Date of examination of accused u/s 
313 Cr.P.C 

:- 12/12/2014 

Date of Argument :- 13/07/2015 

Date of Judgment :- 28/07/2015 

Counsel for the Petitioner :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 

Counsel for Opposite Parties :- Sri Pulin Biswas, Advocate, 
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2.  On receipt of the aforementioned FIR, the Incharge of Borsola Police Out 

Post forwarded it to the officer-in-charge of Dhekiajuli Police Station for registering a 

case. After receiving the said ejahar, the Officer-in-Charge of Dhekiajuli Police 

Station registered Dhekiajuli P.S. Case No. 154/12 u/s 366(A) of IPC and entrusted 

Sri Manik Rajbongshi, Sub-Inspector of Police to investigate the case. During the 

course of investigation accused Pankaj Saikia was arrested (on 27/04/2012), (G.R. 

Case No.754/12 was also registered) and was produced before Ld. Chief Judicial 

Magistrate, Sonitpur on 27/04/2014), who remanded to him to judicial custody. 

Ultimately, after completion of the investigation, on 30/06/2012, charge sheet u/s 

366 of the Indian Penal Code was laid against the accused Pankaj Saikia @ Koch in 

the Court of Chief Judicial Magistrate, Sonitpur and the case was transferred to the 

Court of Smt. M. Dekadoloi, Judicial Magistrate 1st class, Tezpur for disposal. On 

27/12/2012  the G.R. Case No.754 of 2012 was duly committed to this Court, after 

observing all formalities prescribed by the Code of Criminal procedure, by Smt. M. 

Dekadoloi, Judicial Magistrate 1st class, Tezpur. The accused was in bail at the time 

of commitment of this case to this Court. 

3. On 04/02/2013 Charge, u/s 366 IPC, was framed, in writing, by my Ld. 

Predecessor –in office, against the accused Pankaj Saikia @ Koch. The Charge was 

read over and explained to him and, on being asked, he refused to plead guilty and 

claimed to be tried. 

4. During Trial, the prosecution side examined 9 (nine) Prosecution Witnesses 

and exhibited 9 (nine) documents, marked as Ext.1 to Ext.9. The accused was 

examined u/s 313 Cr.P.C. during which he denied the truthfulness of the testimony 

of the prosecution witnesses and pleaded innocence. He also stated that they were 

in love from class IX for about 4 years. He has also stated that Dipamoni voluntarily 

came to his home and forced him to give her shelter, otherwise, she would commit 

suicide. He has also stated that he never resisted Dipamoni from making any call 

over mobile telephone as his phone and her own phone were with her. The accused 

declined to adduce any evidence in defence.  
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5. The point to be determined in this case is as follows:- 

“Whether on, 27/03/2012, at about 10 pm, at Nij Borsola, 

under Dhekiajuli police Station, the accused Pankaj Saikia @ Koch, 

abducted Dipamoni Nath, the daughter of the informant Sri 

Cheniram Nath, with intent to compel her to marry him or in order 

to force her or seduce her to have illicit intercourse with him and 

thereby committed an offence punishable under section 366 of the 

Indian Penal code?” 

6. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement of the accused 

recorded under section 313 Cr.P.C very carefully as well as heard argument 

advanced by Ld. Pubic Prosecutor and Ld. Defence counsel. 

7. P.W-1, Sri Cheniram Nath, who is also the first informant and father of the 

victim, in this case, has deposed that, on 27-03-2013, at about 10 p.m., his daughter 

Smt. Dipamoni Nath, aged about 16 years, was missing from home and he suspected 

that the accused kidnapped her daughter. He also deposed that on the following 

day, morning, he lodged an ejahar at Borsola Police Out Post. Ext. 1 is the said 

ejahar and Ext. 1(1) is his signature. He also deposed that his daughter was staying 

in class X in South Borsola HS School and at that time of his giving deposition before 

the court, his daughter’s age was 17 years. After about one month, the police 

accompanied him to Dhemaji Borsia gaon and recovered his daughter along with the 

accused from the house of one relatives of the accused. They were brought back to 

Dhekiajuli Police Station and police produced his daughter before a Judicial 

Magistrate for recording her statement and send her for medical examination.     

8. During cross examination P.W-1, has depose that his elder daughter is about 

23 years of age and younger one i.e. Dipamoni is about 5 years younger than his 

elder daughter. He has also stated that on the night when the incident occurred he 

had not heard any hue and cry.  Several suggestions were put to him and he 

answered in negative to all such suggestive questions. He denied the suggestion that 

the age of his victim daughter was more than 18 years and that the accused did not 

kidnapped his daughter and she accompanied with somebody else, on her own 

accord.   
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9. P.W-2, Smt. Pulakita Devi,  who is the mother of the victim,  has deposed 

that on 27-03-2012 at about 9 p.m. her daughter was reading in a separate room for 

preparing her examination. At about 10 p.m. when she went to see her daughter, 

she found her daughter sleeping and as such she did not disturb her. On the next 

day morning, at about 5 O’ clock, when she again went to the room of her daughter, 

she was not found there. She informed about it to her husband, who was sleeping at 

home. They searched her but could not be found. They informed the incident to the 

neighbours. They suspected involvement of the accused in the missing of her 

daughter as an earlier occasion, the villagers informed her about the intimacy of her 

daughter with the accused. She also deposed that her husband lodged the ejahar in 

Borsola Police Out Post. We came to know that Pankaj Saikia was also not available 

at home. On 14-04-2012, she received a telephonic message from the accused 

informing her that he had taken away her daughter. After receipt of the telephonic 

call from the accused, she gave the telephone number to the police and after enquiry 

made by police, her daughter has been recovered along with the accused from 

Dhemaji. Her husband accompanied the police to Dhemaji to recover her daughter. 

After recovery, police produced her before the court for recording her statement by a 

Magistrate and sent her for medical examination. She further deposed that on the 

day of the incident, the age of her daughter was about 16 years 6 months and she 

was studying in class X in Borsola HS School. Police recorded her statement.      

10.  During cross examination P.W-2, has deposed that Dipamoni is two years 

younger than her elder daughter, accused Pankaj Saikia had visiting terms with their 

house. Dipamoni used to go to her tuition at about 6.30 a.m. and used to return at 

about 7.30 a.m. She informed her husband about the missing of their daughter. She 

forgot the date of birth of Dipamoni. During cross examination P.W-2 several 

suggestions were put to her and she answered in negative to all such suggestive 

questions. 

11. P.W-3 Smti Phunu Nath Devi, has deposed that on 28-03-2012, the mother of 

Dipamoni informed her about the missing of Dipamoni since last night and enquired 

about her and she replied in negative. She has also stated that at the time of 

incident, Dipamoni was reading in class IX, in Borsola Higher Secondary School. After 

one month, Dipamoni was recovered from Dhemaji along with the accused from the 
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house of one of the relatives of the accused. Police handed over Dipamoni to her 

parents. At the time of the incident, Dipamoni was aged 16 years 5 months.  

12.   During cross examination, the PW 3 has stated that she do not know 

as to whether Dipamoni accompanied the accused voluntarily or not.  She has also 

answered in negative to the suggestion that Dipamoni accompanied the accused 

voluntarily and denied several suggestions put to her and she answered in negative 

to all such suggestive questions.  

13. P.W.-4 Ranjit Nath, who is the uncle of the victim, has deposed that the 

occurrence took place on 27-03-2012 at about 11/12 O’clock, at night. On the 

following day, morning, he came to know about the missing of Dipamoni. He also 

came to know in the village that the accused Pankaj Saikia was also missing so we 

suspected that he might have kidnapped Dipamoni. He also stated that after about 

one month, the police recovered Dipamoni along with the accused from Dhemaji. He 

also stated that at the relevant time Dipamoni was aged about 15/16 years and was 

a student of Class IX/X. 

14.      During cross examination, the PW 4 has stated that he had no personal 

knowledge about the relationship, if any, in between Dipamoni and the accused. 

Police recorded his statement. He has no idea about the visiting terms between the 

families of the accused and Dipamoni. He denied the suggestion that at the relevant 

time of the accident, Dipamoni was aged above 19 years. He also stated that they 

suspected that Dipamoni might have accompanied the accused.    

15. P.W-5 Sri Ranjan Kr. Koch, who is the related cousin brother of the accused, 

has stated that he heard that Dipamoni eloped with the accused Pankaj Saikia.  

16. PW 6 Dr. Tutumoni Handique, who working as Medical & Health Officer-1 at 

Kanaklata Civil Hospital, Tezpur, stated that on 27-04-2012 in reference to Dhekiajuli 

PS Case No. 154/12, u/s 366 A of IPC, on police requisition, she examined Smti 

Dipamoni Nath, D/O of Cheniram Nath of village Nij Borsola, under Dheiajuli PS and 

found the following :-  
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 Height  160 c.m., Weight – 48 kg, Teeth – 14/14. Menstrual history- regular, 

LMP 26-04-2012. She was average built, well dress, neat and tidy. Her gait was 

normal.  

 Secondary sexual characters well developed and normal. No injury marks on 

her body as well as on her private parts. Hymen intact. Active menstruation bleeding 

present.   

Investigation done: 

(i). Urine for Beta HCG (pregnancy test) negative.  

(ii). X-ray for age determination reveals – age of the victim is above 18 years.  

(iii) Radiological report reveals:  

 (a) Union of the epiphysis of the lower ends of left radius and ulna are 

complete. 

 (b) All epiphysis of the bones around the left elbow joint have fused 

with their respective shafts. 

 (c) Epiphysis of the iliac crest has appeared but remains open.  

OPINION 

 Age of the victim is above 18 (eighteen) years.  

 Ultrasonography of the pelvis done at Assam X-ray Clinic & Laboratory 

reveals – normal pelvic organs.  Vaginal smear could not be taken as menstruation 

bleeding was present.   

 OPINION 

 (1) Age of the person, under investigation, is above 18 (eighteen) years.  

 (2) There is no mark of violence on her body as well as on her private part, at 

the time of examination. 

 (3) There is no sign of recent sexual intercourse, at the time of examination.  

 Ext. 2 is the Medical Report, Ext. 2 is the advice slip, Ext. 4 is the pregnancy 

determination test report, Ext. 5 is the Ultra Sonography report, Ext. 6 is the X-ray 

report and Ext. 2(1) and 3(1) are her signatures. During cross-examination, the 

Doctor stated that the age of the patient may be 20/21 years.   

17. PW 7, the victim, has deposed that on 27-03-2012, at about 3 a.m., while she 

was sleeping alone at home, the accused went to their house and knocked at the 
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window of her bed room and called her by name, whereupon she opened the 

window of the room and the accused entered into her bed room through the window 

and forcibly took her away. She has also deposed that the accused took her to his 

house and then to Roumari gaon, on a motor bike and confined her in the house of 

the accused’s mother’s sister’s house at Roumari gaon for about 2/3 days. She also 

deposed that thereafter the accused took her to Borsia Goan in Dhemaji district from 

Roumari, by a bus and stayed there for about one month. She has further stated 

that at Borsia gaon, Dhemaji, during the period of stay with the accused, the 

accused treated her as his wife. She wanted to contract her father, over phone, but 

the accused resisted her. She has also stated that father and uncle Jayanta Hazarika 

recovered her with the accused from the grand-mother’s house of the accused in 

Dhemaji District. She has stated that her date of birth is 06-07-1996 and Ext. 8 is her 

birth certificate. Said Exhibit was admitted under objection by learned counsel for the 

defence as this Exhibit was not forwarded by the I.O. of this case along with the 

report u/s 173 Cr.P.C., rather it was submitted by the victim herself.  In connection 

with the incident, she gave statement before police of Dhekiajuli Police station and 

medically she was examined by doctor and her statement was recorded by a Judicial 

Magistrate at Tezpur. Ext. 7 is the said statement and Ext. 7(1) and 7(2) are her 

signatures thereon. She further stated that at the time of the occurrence, she was 

aged about 15 ½ years and read in class X. Police collected her birth certificate.  

18. During cross-examination, the victim has stated that the accused is her 

neighbour. She has specifically stated that she did not love the accused. She has also 

stated that the accused had put her in fear of injury and he knocked the window of 

the bed room but the PW 7 did not made any hue and cry out of fear. She has also 

stated that the accused took her to Roumari on his motor cycle.  Many other 

suggestions were put to her and she answered in negative to all such suggestive 

questions. 

19. PW-8, Sri Manik Rajbongshi, has deposed that on 28-03-2012, he was 

attached to Borsola Police Out Post under Dhekiajuli PS, as SI of Police and on that 

day, the ejahar was entered as Borsola OP GD Entry No. 479 dated 28-03-2012,  

received from one Cheniram Nath, which was registered as Dhekiajuli PS Case 

No.154/12, u/s 366 A IPC and was endorsed to him for investigation. PW-8 exhibited 
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the FIR as Ext.1 and signature of Officer-in-charge of Dhekiajuli PS, Sri Ananta Das 

as Ext.1(3) and his signature as Ext. 1(2). He visited the place of occurrence, drew 

up a sketch map thereof and examined the witnesses. He has also stated that on 07-

04-2012 he transmitted a WT message to the Officer-in-Charge of Dhemaji Police 

Station informing about taking shelter at Borsia Chapori under Dhemaji PS by 

accused Pankaj Saikia and victim Dipamoni and requested him to arrest the accused 

and recover the victim girl. When I was on leave, WSI Jonali Das of Dhekiajuli Police 

Station, recovered the victim girl along with the accused from Borsia Chapori under 

Dhemaji PS with the local police. After resuming his duty, on 06-06-2012 he collected 

the medical report of the victim and having found prima-facie incriminating evidence 

against the accused, he laid charge sheet u/s 366 of IPC against the accused.  Ext.9 

is the charge-sheet and Ext. 9(1) is his signature.  

20.   During cross-examination, the PW 8 has stated that he has stated that the 

victim has not stated to him that she was forcibly taken away. He has also stated 

that the victim has not shown her Birth Certificate to him. He has also stated that 

during investigation he had not seized the Birth Certificate, Photocopy of which is 

available in the case record.  Many other suggestions were put to him and he 

answered in negative to all such suggestive questions. 

21.  PW-9, Smt. Jonali Das, has deposed that on 26-04-2012 she was attached to 

Dhekiajuli Police Station as SI of Police. On that day, Officer-in-Charge of Dhekiajuli 

Police Station, SI Sri Ananta Das, sent her to Borsia village under Dhemaji district to 

recover the victim Dipamoni Nath. Accordingly, on the same day, she accompanied 

by other staff went to Borsia village under Dhemaji district and recovered the victim 

and the accused from the hiding place in a field, with the help of staff of Dhemaji 

(Sadar) Police Station and brought them to Dhekiajuli Police Station. Thereafter, she 

arrested the accused and recorded the statement of the victim u/s 161 of Cr.P.C. She 

has also stated that she recorded the statement of witness Smt. Bobita Bora. She 

also sent the victim girl for recording her statement u/s 164 Cr.P.C and for medical 

examination. On 27-04-2012 the statement of the victim could not be recorded by 

the learned Court of Magistrate as she was produced late and fixed 03-05-2012 for 

statement. On 03-05-2012, the statement of the victim u/s 164 Cr.P.C  was 
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recorded. Thereafter, on 03-05-2012, I handed over the case diary to the I.O. Sri 

Manik Rajbongshi as he returned from leave.  

22. During cross-examination, this PW 9 has stated that when she recorded the 

statement of the victim, she has not stated that she was forcibly taken away by the 

accused from her home. She has also stated that the victim has not shown her Birth 

Certificate to her. Many other suggestions were put to her and she answered in 

negative to all such suggestive questions. 

23. Now, to find out whether any offence, u/s 366 IPC, was committed by the 

accused Pankaj Saikia, we have to see whether he, kidnapped or abducted Dipamoni 

Nath, with an intention or knowledge that she would be compelled to marry him or 

would be forced or seduced to illicit intercourse. Let me quote the relevant provision 

of Section 366 herein below :- 

Section 366 - Kidnapping, abducting or inducing woman to compel 
her marriage, etc. 

Whoever kidnaps or abducts any woman with intent that she may be 
compelled, or knowing it to be likely that she will be compelled, to marry 
any person against her will, or in order that she may be forced or seduced 
to illicit intercourse, or knowing it to be likely that she will be forced or 
seduced to illicit intercourse, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also 
be liable to fine; 1 [and whoever, by means of criminal intimidation as 
defined in this Code or of abuse of authority or any other method of 
compulsion, induces any woman to go from any place with intent that she 
may be, or knowing that it is likely that she will be, forced or seduced to 
illicit intercourse with another person shall be punishable as aforesaid]. 

 

24. In the instant case, we have to see whether the victim was minor under 16 

years of age or a major to find that whether it is a case of kidnapping or abduction. 

If we consider the Ext. 8 to be a valid document, the victim appears to be under the 

age of 16 years, however, it appears that the Ext. 8 was not a part of documents 

furnished to the accused u/s 207 of Cr.P.C. and it was produced all on a sudden by 

one of the witnesses during examination in Court, which has certainly taken the 

accused by surprise. Morevoer, if we look at the testimony of the Doctor i.e. the PW 

6, who had examined the victim on 27-04-2012, i.e. about a month after the alleged 

abduction, it appears that he has clearly stated that the age of the patient is above 

18 years. More so, during cross-examination, he has stated that the age of the victim 

http://www.manupatrafast.com/ba/dispbabot.aspx?nActCompID=16196&iActID=782#f1
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may be 20/21 years. He has also stated that his opinion regarding the age of the 

patient is only basis of the findings given by the Radiologist. The testimony of Doctor 

as regards the age of the victim could not be demolished by the prosecution side and 

the circumstances under which Ext. 8 is exhibited in this Court, I am of the 

considered opinion that it would be safe to rely on the testimony of the doctor 

instead of relying upon Ext. 8, therefore, this Court is of view that the victim was 

more than 16 years of age when the alleged offence was committed.        

25. Now, on perusal of the testimony of prosecution witnesses, it appears that 

the victim herself is the main eye witness of the alleged offence. Other witnesses 

have only deposed as regards the fact that the victim was missing from her house 

since 27-03-2012. Both the mother and father of the victim, who reside in the same 

house, have stated that they did not heard any hue and cry on the day of alleged 

incident. The victim herself stated, as PW 7, that the accused knocked the window of 

her bed room and forcibly took her through the window. She has also stated that she 

herself opened the window. Though, she has stated that she was threatened by the 

accused and she went along with the accused out of fear, however, this testimony 

appears to be unbelievable as she herself opened the window. There was no reason 

for her to open the window at 3 a.m. in night and silently accompany the accused 

without making any hue and cry. Moreover, she has only made a general statement 

that the accused put her to fear, however, what kind of fear or what kind of 

threatening the accused had shown to her has not been stated clearly by the victim. 

Moreover, the I.O. of this case, i.e. PW 9 ( who herself is a lady Police Officer) has 

stated that the victim has not stated to her during investigation that she was forcibly 

taken away by the accused. Therefore, in view of contradictory statements by the 

victim during investigation as well as during trial and the improbable story which she 

has stated regarding forcibly taking her through window, the testimony of the victim 

is difficult to be believed. There is a room for doubt in the story narrated by the 

victim. I, therefore, under the circumstances of the present case, give benefit of 

doubt to the accused.  

26.  Though the victim has stated that she has been treated as wife by the 

accused who as per her statement used force against the victim, however, when we 

peruse the Ext. 2 i.e. the medical report as well as testimony of PW 6 where the 
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Doctor has opined that there is no marks of violence or recent sexual intercourse at 

the time of examination and that hymen of the victim is intact, the story of 

application of force on victim becomes shrouded with doubt. Under the facts and 

circumstances of this case, I, give benefit of doubt to the accused on the basis of 

evidence on record.       

27.  In view of the discussions made above, the prosecution side appears to have 

failed to prove, beyond reasonable doubt, that the victim was abducted and 

compelled against her own will to have illicit intercourse with the accused. 

28.  In view of the reasons stated above, I am of the considered opinion that the 

prosecution has failed to prove beyond reasonable doubt, the charge u/s 366 IPC 

against the accused Pankaj Saikia @ Koch. Accordingly, the accused Pankaj Saikia @ 

Koch is hereby acquitted of Charge u/s 366 IPC. His bail bonds shall remain in force 

for next six months from the date of this order. 

29.      Let a copy of this order be forwarded to the District Magistrate, Sonitpur, 

Tezpur u/s 365 Cr.P.C.   

 Given under my Hand and Seal of this Court on this 28th day of July, 2015 

 

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

  Dictated and corrected by me 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

Dictation taken and transcribed by me :  

(R. Hazarika) Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Cheniram Nath, 
2.  Prosecution Witness No.2 :- Smt. Pulakita Devi, 
3.  Prosecution Witness No.3 :- Smt. Phunu Nath Devi, 
4.  Prosecution Witness No.4 :- Sri Ranjit Nath, 
5.  Prosecution Witness No.5 :- Sri Ranjan Kr. Koch, 
6.  Prosecution Witness No.6 :- Dr Tutumoni Handique, 
7.  Prosecution Witness No.7 :- Victim girl 
8.  Prosecution Witness No.8 :- Sri Manik Rajbongshi, I.O. 
9.  Prosecution Witness No.9 :- Smt. Jonali Das, SI of Police. 

EXHIBITS 
 

1.  Exhibit No.1 :- Ejahar, 

2.  Exhibit No.1(1) :- Signature of Sri Cheniram Nath. 

3.  Exhibit No.1(2) :- Signature of SI Manik Rajbongshi 

4.  Exhibit No.1(3) :- Signature of SI Ananta     

5.  Exhibit No.2 :- Medical report 

6.  Exhibit No.3 :- Advice slip 

7.  Exhibit No.4 :- Pregnancy determination Test report. 

8.  Exhibit No.5 :- Ultra Sonography report 

9.  Exhibit No.6 :- X-ray report.  

10.  Exhibit No.2(1) and 3(1) :- Signatures of Dr. Tutumoni Handique.  

11.  Exhibit No.7 :- 164 Cr.P.C. statement of victim 

12.  Exhibit No.7(1) & 7(2) :- Signatures of victim.  

13.  Exhibit No.8 :- Birth certificate of the victim.  

14.  Exhibit No.8(1) :- Signature of Sri Dharanidhar Deka 

15.  Exhibit No.9 :- charge-sheet   

16.  Exhibit No.9(1) :- Signature of SI Manik Rajbongshi,   

    
 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 


